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COMMONWEALTH OF MASSACHUSETTS
SUPERIOR COURT TRIAL DEPARTMENT

09-3954 ©
Suffolk, SS Case No.
In the Matter of:
LOCAL 589, AMALGAMATED TRANSIT o2 B
UNION, Stephan G. MacDougall, Allen R. Lee, m& %
John F. Dwyer, Syliva Nogueira Patricia Cargill =
and all Others Similarly Situated, =% o
LOCAL 104, INTERNATIONAL BROTHERHOOD (-;j: =
OF ELECTRICAL WORKERS, Hugh Boyd, CONIPLAIEE% w
and all Others Similarly Situated, TE G

LOCAL 453, OFFICE AND PROFESSIONAL
EMPLOYEES INTERNATIONAL UNION,
Patrick Ronan, and all Others Similarly Situated,

LOCAL 600, OFFICE AND PROFESSIONAL
EMPLOYEES INTERNATIONAL UNION,
John Horan, and all Others Similarly Situated,

THE ALLIANCE OF UNIONS, Patrick Cahill, and all
Others Similarly Situated,

LODGE 264, INTERNATIONAL ASSOCIATION OF
MACHINISTS AND AEROSPACE WORKERS,
William Irvin, Robert T. Broderick and all Others
Similarly Situated,

THE BUILDING AND CONSTRUCTION TRADES
COUNCIL OF THE BOSTON METROPOLITAN
DISTRICT, James Coyle, and all Others Similarly

Situated,

MBTA POLICE ASSOCIATION, Robert Marino, Paul
Byrmne and all Others Similarly Situated,
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MBTA SERGEANTS ASSOCIATION, Michael
Flanagan, and all Others Similarly Situated,

MBTA EXECUTIVE UNION (LOCAL 9501, UNITED
STEEL WORKERS), James J. Condon, Jr., and
all Others Similarly Situated,

Plaintiffs,

THE COMMONWEALTH OF MASSACHUSETTS,

THE GROUP INSURANCE COMMISSION,
COMMONWEALTH OF MASSACHUSETTS,

and

THE MASSACHUSETTS BAY TRANSPORTATION
AUTHORITY,

Defendants.
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NATURE OF THE ACTION

This complaint seeks declarative and injunctive relief to prevent implementation
of certain sections and subsections of the Acts of 2009, on grounds that the provisions, though
duly enacted, are incompatible with the Constitutions of the Commonwea_lth of Massachusetts
and of the United States of America. In particular, Sections 140 and 146 of Chapter 25 of the
Acts of 2009 purport respectively to abolish the health care plan of the employees of the
Massachusetts Bay Transportation Authority (“MBTA”) and to amend the terms of the
Massachusetts Bay Transportation Authority Retirement Plan. These provisions violate existing

contracts (labor protective arrangements in contract form, as mandated by Federal Law) as well
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as Constitutional provisions because the new statutes impair existing contracts and appropriate

private property without adequate compensation.

JURISDICTION

This Court has primary jurisdiction to interpret and enforce labar protective
arrangements, contracts which qualify the Massachusetts Bay Transportation Authority to obtain

Mass Transit Grants of Assistance from the government of the United States. Jackson

Tennessee v. Local 1287, Amalgamated Transit Union, 457 U.S. 15 (1982) see 49 U.S.C.
5333(b). This Court also has general equitable jurisdiction and jurisdiction to interpret and
enforce the Constitutions of the Commonwealth of Massachusetts and of the United States of

America with respect to legislative enactments of the General Court. Ma. Gen. L. Ch. 214,

Section 1.

THE PARTIES

The Plaintiffs are as follows:

L. Local 589 of the Amalgamated Transit Union has represented in collective
bargaining bus, subway and streetcar operators, along with streetcar and subway
maintenance and other occupations of the MBTA and its predecessors,
continuously since 1912. Currently, Local 589 represents over 4,000 active
MBTA employees and among its members are over 1,700 retired MBTA workers.
Local 589 represents no one who is not an active or retired employee of the
MBTA. The offices of Local 589 are located at 295 Devonshire Street, Boston,

Massachusetts, 02110.



Plaintiff Stephan G. MacDougall is President/Business Agent of Local 589,
Amalgamated Transit Union. Mr. MacDougall is an MBTA Streetcar
Motorperson (operator) on leave from active duty to serve full-time in his Union
position. Mr. MacDougall remains a member of the MBTA health care and

retirement plans.

Plaintiff Allen R. Lee is an active MBTA Streetcar Motorperson. He is 61 years
of age and has worked for the MBTA for sixteen years. Mr. Lee resides at 9 High
Street, Dorchester, Massachusetts, 02122. Mr. Lee is a participant in the MBTA
Retirement Plan and received health care benefits under the MBTA health and

welfare plan.

Plaintiff John F. Dwyer retired from the MBTA on January 1, 1996 after more
than 20 years of service. Mr. Dwyer is 70 years of age. He resides at 31 Moore
Street in Wilmington, Massachusetts, 01887 and receives a monthly pension in
the net amount of $1,688.23, which the MBTA Retirement Fund is obliged to pay
until his death. Mr. Dwyer is also a participant in the MBTA healthcare plan. He
is enrolled in Medicare and receives a Medicare Supplement from the MBTA,

without cost to him or a reduction in his monthly pension.

Plaintiff Sylvia Nogueira retired in November, 2008 from an executive position

in operations management of the MBTA. Ms. Nogueira resides at 18 Ronald Way
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in Stoughton, Massachusetts, 02072 and receives both a monthly pension from the
MBTA Retirement Fund and health care benefits, without cost to her, from the

MBTA health and welfare plan.

Plaintiff Patricia Cargill has retired from an executive position in operations
management of the MBTA. . Ms. Cargill resides at 8 Lovin Drive, Wilmington,
Massachusetts, 01887 and receives both a monthly pension from the MBTA
Retirement Fund and health care benefits, without cost to her, from the MBTA

health and welfare plan.

Plaintiff Local 104 of the International Brotherhood of Electrical Union
represents and has represented in collective bargaining since 1973, MBTA
employees responsible for the manufacture and distribution of electricity,
including linemen, operators, technicians and maintenance workers. Currently,
Local 104 represents seventy active MBTA employees and among its members
are several retired MBTA workers. The offices of Local 104 are located at 130

West Street, Walpole, Massachusetts, 02081.

Plaintiff Hugh Boyd serves as Treasurer of Local 104, IBEW and has retired from
the MBTA. Mr Boyd receives both a monthly pension from the MBTA
Retirement Fund and health care benefits, without cost to him, from the MBTA

health and welfare plan.
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Plaintiff Local 453, Office and Professional Employees’ International Union,
represents several hundred MBTA supervisory and managerial employees, some
active and some retired. The address of Local 453 is 147 West 4™ Street, South

Boston, Massachusetts, 02127.

Patrick Ronan is an active employee of the MBTA and business agent of Local
453, OPEIU. He is also a member of the MBTA Retirement Plan and receives

health care coverage from the MBTA health and welfare plan.

Plaintiff Local 600, Office and Professional Employees’ International Union is
located at 147 West 4% Street, South Boston, 02127. Local 600 represents in
collective bargaining several hundred active and retired MBTA Inspectors and

Chief Inspectors.

Plaintiff John T. Horan is Business Agent of Local 600 and is on leave from his
position as Chief Inspector of the MBTA. Plaintiff Horan participates in the
MBTA Retirement Plan and receives health care coverage from the MBTA

Health and Welfare plan.

Plaintiff Alliance of Massachusetts Bay Transportation Authority Unions
(“Alliance™) represents 400 members, all of whom are employed by the MBTA as
foremen and weekly paid supervisors, throughout the MBTA’s system. Alliance
members constitute the first line of supervision for all MBTA maintenance and

operations activities. In addition, there are many MBTA retirees who are former
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Alliance members and, as a result, are members of the MBTA pension plan. At all
times relevant to this litigation, Alliance members’ terms and conditions of
employment have been governed by the parties’ 2002-2006 Collective Bargaining
Agreement and 2006-2010 Memorandum of Agreement. The Alliance’s office is

located at 147 West Forth Street, South Boston, Massachusetts, 02127.

Plaintiff Patrick J. Cahill is President of the Alliance and is employed by the
MBTA as a Section Foreman, a position he has held for over twenty (20) years.
Mr. Cahill is fifty-one (51) years of age and has worked for the MBTA for almost
thirty (30) years. Mr. Cahill resides at 19 Colonial Road, Hingham,
Massachusetts, 02043. Mr. Cahill and his family are enrolled in an MBTA

sponsored health plan, and Mr. Cahill is a member of the MBTA'’s pension plan.

Boston Lodge 264 of the International Association of Machinists and Aerospace
Workers has represented MBTA Fuelers and Machinists (bus maintenance
workers) for many decades. Currently, Lodge 264 represents 412 active MBTA
employees and among its members are 298 retired MBTA workers. The offices of
Lodge 264 are located at 299 Newport Avenue, Suite 8, Quincy, Massachusetts,

02170.

Plaintiff William Irvin is President of Lodge 264, a retired MBTA Machinist and
has served as a member of the MBTA Retirement Committee. Mr Irvin receives

both a monthly pension from the MBTA Retirement Fund and health care
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benefits, without cost to him, from the MBTA health and welfare plan.

Plaintiff Robert T. Broderick is retired from the MBTA, where he worked for
many years as a Machinist and member of Lodge 264, IAMAW. Mr. Broderick
resides at 1414 South East 46th St., Unit.1 A, Cape.Coral, Florida, 33904. He
receives a regular monthly pension from the MBTA Retirement Fund and is also a

participant in the MBTA healthcare plan.

Plaintiff Building and Construction Trades Council of the Metropolitan District
“Council”) is a confederation of local unions representing over 30,000 tradesmen
and women throughout the Boston metropolitan area. The Council’s General
Agent and Secretary Treasurer is James M. Coyle. The Council’s offices are
located at 12A Everdean Street, Suite 2, Boston, Massachusetts 02122-3530.
Through its union affiliates, the Council represents approximately 300-400
MBTA employees. At all times relevant to this litigation, the terms and conditions
of employment for members of the Council’s affiliate unions employed by the
MBTA have been governed by the parties’ 1999-2003 Collective Bargaining
Agreement and 2003-2007 Memorandum of Understanding. Council affiliate
unions with members employed by the MBTA include the following, all. of which
are headquartered in the Boston Metropolitan area: International Association of
Heat and Frost Insulators and Allied Workers, Local 6; International Union of
Bricklayers and Allied Craftworkers, Local 3; Operative Plasterers and Cement

Masons International Association, Local 534; International Brotherhood of
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Electrical Workers, Local 103; International Union of Operating Engineers, Local
4: International Association of Bridge, Structural, Ornamental and Reinforcing
Ironworkers, Local 7; Laborers International Union of North America, Local 22;
Laborers International Union of North America, Local 223; International Union of
Painters and Allied Trades, District Council No. 35; Unitgd Association of
Plumbers, Pipefitters, and Steamfitters, Local 537; United Union of Roofers,
Waterproofers and Allied Workers, Local 33; Sheet Metal Workers International

Association, Local 17.

Plaintiff MBTA Police Association has represented MBTA Officers in collective
bargaining since 1983 and now has 200 active members. The Association’s

address is 147 West Fourth Street, South Boston, Massachusetts, 02127

Plaintiff Robert Marino is President of the MBTA Police: Associationand an
MBTA Police Officer who is a member of the MBTA Police Association
Retirement Plan and receives health care under the MBTA health and welfare

plan.

Plaintiff Paul Bymne retired from MBTA Police Department service. He, like 195
other retirees, receives a monthly pension from the MBTA Police Association

Retirement Plan and health care from the MBTA health and welfare plan.

Plaintiff MBTA Sergeants’ Association represents in collective bargaining
approximately 35 active supervisory officers of varying ranks in the MBTA Police

Department, and has represented the same categories of employees since 1983.
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The Association has no place of business, but receives correspondence in care of
the MBTA Police Department, 240 Southampton Street, Boston, Massachusetts,

02118.

Plaintiff Michael Flanagan is President of the MBTA Sergeants Association and
an active Police Officer in the MBTA Police Department, who is a participant in
the MBTA Police Retirement Plan and receives health care through the MBTA

health and welfare plan.

Plaintiff MBTA Executive Union (Local 9501, USW) represents in collective
bargaining several hundred MBTA Professional and Executive employees, both
active and retired. The MBTA Executive Union’s office is located at 279 Corey
Street, West Roxbury, Massachusetts, 02132 and receives correspondence at P.O.

Box 70, Boston, Massachusetts, 02117.

Plaintiff James J. Condon, Jr. is employed by the MBTA Law Department and is
President of the MBTA Executive Union. Plaintiff Condon is a participant in the
MBTA Retirement Plan and receives health care through the MBTA health and

welfare plan. Mr. Condon resides at 279 Corey Street, West Roxbury,

" Massachusetts, 02132.

The Defendants are as follows:

26.

The Commonwealth of Massachusetts (“Massachusetts,” “the State” or “the

Commonwealth”).
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The General Insurance Commission (“GIC”) is a public body consisting of
officials appointed by the Governor for terms of three years. M.G.L. Ch. 32A
Section 3. The General Insurance Commission establishes terms of health care
insurance for employees of Massachusetts State Government and for those of
those particular local governments which have opted to participate. The
Commission determines unilaterally the scope of health care benefits and the
amounts to be paid by employees themselves to insurance companies as premiums
and to health care providers as “co-pays,” to qualify for coverage and to claim
benefits. The Group Insurance Commission is located at 19 Staniford St

Boston, MA 02114-2502.

The Massachusetts Bay Transportation Authority is an independent body politic,
created by the Commonwealth of Massachusetts to own and operate mass
transportation service throughout the metropolitan Boston area. MBTA
transportation service includes bus, subway, streetcar, trackless trolley, commuter
rail, paratransit for the elderly and handicabped, and other modes such as
commuter ferry service, adopted from time to tim;. The MBTA may sue and be
sued, MGL. Ch. 161A, Section 2 and negotiates through collective bargaining its
employees’ terms and conditions of employment including retirement and health
care plans which cover its employees, MGL Ch. 1614, Section 25. The MBTA
negotiates some 28 distinct collective bargaining agreements. The MBTA is

located at 10 Park Plaza, Boston, Massachusetts, 02116.
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THE PARTIES’ RELATIONSHIPS

29.

30.

31.

32.

The MBTA is empowered by law:

to enter into agreements, with [labor organizations representing its
employees] relative to wages, salaries, hours, working conditions, the
assignment of work schedules and work locations on the basis of seniority,
including: (a) hours of work each day and days worked each week;
provided, however, that a change in such assignment shall not provide for
a change in classification; and (b) the filling of vacancies by promotion or
transfer of qualified applicants on the basis of seniority, health benefits,
pensions and retirement allowances of such employees;

MGL Ch. 161A Section 25 (The scope of bargaining is constrained by so-called
“inherent management rights” which are not applicable in this case.)

The MBTA and all of its employees have agreed; through the process. of collective
bargaining where applicable, to participate in the MBTA Health and Welfare

program.

The MBTA and all of its employees except for the MBTA Police Officers and
Superior Officers, have agreed through the process of collective bargaining, where

applicable, to participate in the MBTA Retirement Plan.

The MB TA and its Police Officers and Superior Officers have agreed through the
process of collective bargaining to participate in the MBTA Police Association

Retirement Plan.
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The Collective Bargaining Agreements now in place expire as early as June 30,
2010, with the exception of the Agreement between the MBTA and the Plaintiff

Construction Trades Council.

Although an independent agency and subdivision of the Commonwealth of
Massachusetts, the MBTA is actively governed by its Board of Directors, Chaired
by the Secretary of Transportation, all of whom are appointed by the Governor of

the Commonwealth.

The Commonwealth provides funds for MBTA operating expenses which exceed
its fare receipts and other earnings. Commonwealth assets ensure repayment of
MBTA bonds and.other debt. The Commonwealth provides matching funds for

the purpose of procuring annual Federal Project Grants through the MBTA.

Multiple and repeated MBTA Federal Project Grants have in turn supplanted, to
the benefit of the Commonwealth, the amount of Commonwealth funds allocated
to support MBTA service. Project funds have been used for almost every MBTA
fiscal need, but particulariy to complete capital projects such as construction of
stations, bridges, tunnels, track, garages, and the. purchase.and installation of bus
garages, rail carhouses and vehicles, along with communication and automatic

control systems.
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Buses, street and subway cars, including many in current use by the MBTA, have
been procured through Federal Project Grants which paid 80% of the cost of each

vehicle, with the Commonwealth providing the balance of the purchase price.

The MBTA was founded in 1964, exactly the year that the United States enacted
its first mass transpértation assistance program, and since that date has applied for
and received many project grants, numbering some half dozen or so each year, on
average, and providing billions of dollars in Federal Assistance to the MBTA and
the Commonwealth. The MBTA Act includes a number of provisions specifically
designed to ensure that it will qualify for federal grants, including specifically the

authority:

To accept gifts, grants and loans from agencies of local, state and federal
governments, or from private agencies or persons, and to accede to such
conditions and obligations as may be imposed as a prerequisite to any such
gift, grant or loan.

M.G.L.A. 161A § 3(h)

The Federal Act included, and includes, as a condition of each respective grant , a
“condition and obligation” that any recipient must protect employees who are |
“affected by” that particular grant of assistance, The protection must be in the
form of an “arrangement” adequate to protect the interests of the employees. The

arrangement must accomplish at least:



40.

15

(A) the preservation of rights, privileges, and benefits (including
continuation of pension rights and benefits) under existing collective
bargaining agreements or otherwise; '

(B) the continuation of collective bargaining rights;

(C) the protection of individual employees against a worsening of their
positions related to employment;

49 U.S.C. Section 5333(b)
The adequacy of each arrangement is certified by the U.S. Secretary of Labor on

the occasion of each project grant.

In practice, each time the MBTA applies for a grant, it explains to the Federal
Transit Administration (“FTA”) how the MBTA intends to protect the-employees
who will be affected by the grant. That proposed arrangement is conveyed by the
FTA to the U.S. Secretary of Labor for review. The Secretary then inquires of the
various unions representing MBTA employees whether any Union sees an
infirmity in the proposed arrangement. Any Union may object to the arrangement
proposed by the M]:%TA, and there is an administrative procedure to examine and,
if necessary in the opinion of the Secretary, adjust the terms of the arrangement to
meet the objection. 29 C.F.R. Part 215. When the arrangement has been
approved, the Secretary of Labor sends a letter, called a “certification letter,”

informing the FTA that labor arrangements are adequate. If the MBTA'’s proposal
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meets all other requirements, the FTA authorizes expenditure on the project and
the labor protection arrangement is “incorporated” into the contract of assistance

between the FTA and the MBTA.

To preclude re-negotiating new terms of a protective arrangement on the occasion
of each grant, the MBTA and its employees’ unions have used and re-used a set
of contract provisions they first established by signed agreement in 1974. At that
time the labor protective section of the mass transit act was denominated “13(c)”
(now Section 5333(b)) and so the agreement is known colloquially as the “i3(c)
Agreement.” By letter, the original terms have been augmented slightly from time
to time and those accumulated amendments appear in each project grant and
certification letter. (The Agreement is attached as Exhibit A, and a recent
certification letter reciting amendments-used by theMBTA in connection with

each new grant as Exhibit B.)

Each time the MBTA has sought federal grant assistance, it has proposed, and
now proposes in a number of pending grant applications, to honor the terms of
the 1974 agreement, together with certain additions accumulated over the years.
Labor protective arrangements are now routinely approved on this basis each year.
Thus, for each separate project grant, there has arisen a labor protective
arrangement which constitutes on each occasion a new contract between the
MBTA and its employees’ unions. Examples of recent grants and the 13(c)

agreements are summarized in certification documents as follows:



17

Project Number 03-0228-06 - Money to Procure Bi-Level
Commuter Rail Coaches, in the amount of $142,400,000.
(Certification dated September 11, 2008)

Project Number 05-0114 - Money to rehabilitate and renovate
electrical transformers on the Orange Line and related
administrative expenses, in the amount of $2, 232,268.
(Certification dated September 11, 2008)

Project Number 90-X563 - Money to conduct preventive
maintenance, in the amount of $10,000,000. (Certification dated
April 20, 2009)

Project Number 96-X001 - Money to purchase 108 paratransit
vans, construct the Silver Line busway, bus stop and shelter
enhancements, fencing and bicycle parking and access
improvements in the amount of 26,628,250. (Certification dated
June 12, 2009)

Project Number 96-X014 - money to construct the Silver Line ,
rehabilitate maintenance facilities, fund improvements pertaining
to double track operation, buy 25 hybrid buses, purchase real estate
and construct the Ashmont MBTA facility, in the amount of
$99,846,188. (Certification dated July 10, 2009)

Project Number 90-X568 - Money to construct a rail station,
purchase 310 low floor buses and 175 buses without low floors, in
the amount of $17,824,315. (Certification dated July 24, 2009)

Project Number 56-0001 - money to design and purchase
transitway lines, Dudley Station, commuter rail bridges, purchase
and construct signals and track in Haverill, design and purchase
materiel for Commuter Rail Stations, in the amount of
$51,513,648. (Certification dated June 26, 2009)
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THE PRESENT DISPUTES

43.  Among many provisions, the MBTA 13(c) Agreements all include the following

particular terms (paragraph numbers taken from original document):

2. The project shall be carried out in such a manner and upon such
terms and conditions as will not in any way adversely affect
employees covered by this agreement;

3.(a) Allrights, privileges (including pension rights and benefits) of
employees of the Authority in classifications represented by the
Labor Organizations signatory hereto (including employees already
retired) under the existing collective bargaining agreements or
otherwise shall be preserved and continued unless changed, altered
or amended as provided in said collective bargaining agreements.

4, The collective bargaining rights of employees of the Authority
represented by Labor Organizations signatory hereto including the
right to arbitrate labor disputes and to maintain union security and
check-off arrangements, to the extent such are-provided for by laws
and/or existing collective bargaining agreements, or otherwise,
shall be preserved and continued. . ..

23.  Inthe event that the Project is approved for assistance, under the
Act, the foregoing terms and conditions shall be made part of the
contract of assistance between the Federal government and the
applicant for Federal funds; provided, however, that this agreement
shall not merge into the contract of assistance-but shall be
independently binding and enforceable by and upon the parties
hereto, in accordance with its terms, nor shall any collective
bargaining agreement merge into this Agreement, but each shall be
independently binding and enforceable by and upon the parties
thereto, in accordance with its terms.

4. (See Certification Letters, Complaint Exhibit B)
Employees of urban mass transportation carriers in the service area

of the project, other than those represented in the protective
arrangements, shall be afforded substantially the same levels of
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protection as are afforded to the employees represented by the
unions under the December 16, 1974 agreement and certification. .

(13(c) Aér.e.ement, Complaint Exhibit A, pages 2,3 and 18)
Each collective bargaining agreement which governs any of the Plaintiffs’ terms
and conditions of employment, encompasses particular health care benefits
negotiated between them and the MBTA. Health care benefits and cost sharing
have been negotiated through collective bargaining by the MBTA since it was first

created and is authorized by law. M.Gen.L. Ch. 161A, Section 25

The current range of health care benefits included in the MBTA health and
welfare plan, approved and adopted by all Plaintiff Unions and applicable to all
active and retired MBTA employees, are identical and include the following

plans, from which each MBTA employee or retiree may choose:

A. Blue Care Elect
B. Blue Choice

C. Network Blue
D. Harvard Pilgrim
E. Tufts

F. Medex (Medicare Supplement, sole option for medicare
recipients.)
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Under the collective bargaining agreements and MBTA Health Care Plan, active
employees pay 15% of the premium for their health care. However, retired

MBTA employees pay no portion of the cost of their health care.

The MBTA Retirement Plan and MBTA Police Association Retirement Plan both
provide that an employee’s pension is calculated on the basis of their earnings in
the last three years of their employment. Both Plans also provide that 2
participant who accumulates 23 years of credited service may retire at any time
thereafter without an “early retirement” reduction of benefits. This provision has
been a feature of the MBTA Retirement Plan for almost thirty years. (Pertinent

provisions of the MBTA Retirement Plan are attached as Exhibit C)

On June 30, 2009, the Commonwealth enacted the following provision:

Notwithstanding the provisions of any general or special law to the
contrary, an employee, retiree, surviving spouse or dependent of
the Massachusetts Bay Transportation Authority who becomes or
who is eligible for group insurance coverage under plans offered by
the authority or who is insured under such a plan, shall have his
eligibility and coverage transferred to the jurisdiction of the group
insurance commission and such person shall cease to be eligible or
insured under plans previously offered by the Massachusetts Bay
Transportation Authority; provided, however, that employees
whose benefits are provided under the terms of an existing
collective bargaining agreement shall be transferred on the
expiration date of that agreement; provided, further, that for all
other employees, this transfer shall be effective January 1, 2010. ..

Upon transfer: ( I) all benefits of all employees, retirees, surviving
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The effects of Sections 140 and 146 of Chapter 25 of the Acts of 2009 to:
diminish through legislation the health care and pension benefits of MBTA
employees; increase the amount of money that employees and retirees must pay
to obtain health care benefits; and preclude collective bargaining by MBTA
employees over their own health care, must be set aside. The provisions violate
the MBTA’s and Commonwealth’s own contracts with the Unions representing
MBTA employees, violates the labor protective arrangements or 13(c) agreements
which the MB TA and Commonwealth adopted and re-adopted in order to qualify
for massive amounts of Federal assistance, and violates the Constitutions of the

Commonwealth of Massachusetts and of the United States of America.

MBTA Executive Employees, such as Plaintiffs Cargill and Nogueira have been
directed by the MBTA and the GIC to make selections of new health care
coverage during the calendar month of October, to be effective on January 1,
2010. Health care benefits under the GIC will be applicable to MBTA employees
covered by collective bargaining agreements as early as July 1, 2010, unless

implementation is-enjoined by this Court.

The Plaintiffs comprise a cross-section of MBTA employees, both active and
retired, with respect to the matters and issues presented by this lawsuit, and will
fairly and adequately represent the interests of all retired and active MBTA
workers who would be affected by the implementation of Sections 140 and 146 of

Chapter 25 of the Acts of 2009.
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CAUSES OF ACTION

57.

58.

59.

60.

61.

COUNT I. BREACH OR REVOCATION OF LABOR
PROTECTIVE ARRANGEMENTS.

All allegations are re-asserted as part of this Count.

The MBTA, acting on behalf of the Commonwealth, repeatedly promised, and
continues to promise on a monthly basis, to preserve terms and conditions of
employment of MBTA employees and to alter pension and health care benefits of
MBTA employees only through collective bargaining and to preserve.collective
bargaining rights as to pension and health care benefits for so long as MBTA

employees are “affected” by projects of Federal assistance.

The above-listed promises and protections were tendered by the MBTA and the
Commonwealth in exchange for and as a condition of each Federal project of
assistance since 1974, amounting to billions of dollars given to the MBTA by the

U.S. Government.

Every single MBTA current employee is-“affected” by one or moze project grants
of Federal assistance and is a direct beneficiary of the labor protective

arrangements which underlie them.

As a matter of law, MBTA employees protected by the arrangements, and the
Unions which represent them, are entitled to enforce the arrangements as contracts

in State Court.
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62.  Defendants MBTA, GIC and the Commonwealth of Massachusetts intend to
implement and enforce Sections 140 and 146 of Chapter 25 of the Acts of 2009.

63.  If the Defendants were allowed to implement Sections 140 and 146, they would
violate the labor protective arrangements they have signed and continue to sign.

64.  The Defendants have no plan or intention to return the Federal Project grants they
have accepted in exchange for the protective arrangements and, accordingly, are
bound by them as a matter of law.

ACCORDINGLY,

65.  This court should enjoin the Defendants from breach or revocation of their labor
protective arrangements.

COUNTII. SECTIONS 140 AND 146 OF CHAPTER 25 OF
THE ACTS OF 2009 IMPAIR THE
OBLIGATIONS OF CONTRACT, IN VIOLATION
OF THE UNITED STATES CONSTITUTION.

66.  All allegations are re-asserted as part of this, Count.

67. - The labor protective arrangements and existing collective bé.rgaining agreements
constitute obligations of contract by the Commonwealth of Massachusetts and its
subdivision the MBTA.

68.  The terms of Sections 140 and 146 of Chapter 25 of the Acts of 2009 are intended

to revoke, set aside or breach the existing contracts.
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69.  Article 1, Section 10, Clause 1 of the United States Constitution prohibits any tate

from passing any law “impairing the obligation of contracts.”
ACCORDINGLY,

70.  Sections 140 and 146 of Chapter 25 of the Acts of 2009 are unconstitutional,
should be stricken by the Court and implementation of those sections prohibited
by the Court.

COUNT II. SECTIONS 140 AND 146 OF CHAPTER 25 OF
THE ACTS OF 2009 IMPAIR THE
OBLIGATIONS OF CONTRACT, IN VIOLATION
OF THE MASSACHUSETTS CONSTITUTION.

71.  All allegations are re-asserted as part of this Count.

72.  The labor protective arrangements and existing collective bargaining agreements
constitute obligations of contract by the Commonwealth of Massachusetts and its
subdivision the MBTA.

73.  The terms of Sections 140 and 146 of Chapter 25 of the Acts of 2009 are intended
to revoke, set aside or breach the existing contracts.

74.  Article X of the Declaration of Rights of the Massachusetts Constitution prohibits

unjust appropriation of property, including contractual rights.

ACCORDINGLY,
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75.  Sections 140 and 146 of Chapter 25 of the Acts of 2009 are unconstitutional,
should be stricken by the Court and implementation of those sections prohibited

by the Court.

COUNTIV. SECTIONS 140 AND 146 OF CHAPTER 25 OF

THE ACTS OF 2009 COMMAND A TAKING OF
PROPERTY WITHOUT DUE PROCESS OR
ADEQUATE COMPENSATION, IN VIOLATION
OF THE UNITED STATES CONSTITUTION.

76.  All allegations are re-asserted as part of this Count.

77.  Health care without cost during retirement and a right of contract with the

Commonwealth itself to continue to bargain collectively over health and

retirement benefits are rights and property within the meaning of the 14

Amendment of the United States Constitution.

78.  Sections 140 and 146 of Chapter 25 of the Acts of 2009 would seize MBTA
retirees’ vested right to free health care during retirement and terminate all MBTA
employees’ rights under contract with the Commonwealth to continue to negotiate

concerning their health care and retirement benefits, without compensation or due

process.

ACCORDINGLY,

79.  Sections 140 and 146 of Chapter 25 of the Acts of 2009 are unconstitutional,
should be stricken by the Court and implementation of those sections prohibited

by the Court.
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COUNTYV. SECTIONS 140 AND 146 OF CHAPTER 25 OF THE

ACTS OF 2009 COMMAND A TAKING OF PROPERTY
WITHOUT DUE PROCESS OR ADEQUATE
COMPENSATION, IN VIOLATION OF THE
MASSACHUSETTS CONSTITUTION.

80.  All allegations are re-asserted as part of this Count.

81.  Health care without cost during retirement and a right of contract with the

Commonwealth itself to continue to bargain collectively over health and

retirement benefits are rights and property within the meaning of Article XII of

the Declaration of Rights of the Massachusetts Constitution.

82. Sections 140 and 146 of Chapter 25 of the Acts of 2009 would, if followed, seize
MBTA retirees’ vested right to free health care during retirement and terminate all
MBTA employees’ rights under contract with the Commonwealth to continue to
negotiate concerning their health care and retirement benefits, without

compensation or due process.

ACCORDINGLY,
83.  Sections 140 and 146 of Chapter 25 of the Acts of 2009 are unconstitutional, .

should be stricken by the Court and'implementation of those sections prohibited

by the Court.
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RELIEF SOUGHT

For each and all of the foregoing reasons, this Court should:
A. CERTIFY and authorize plaintiffs to act in this matter as representatives
of a class of persons, namely active and retired MBTA employees who
would be affected by the implementation of Chapter 25, Sections 140 and

146 of the Acts of 2009.

B. DECLARE that:

1) Sections 140 and 146 of Section 25 of the Acts of 2009 violate or
retract the Commonwealth’s own contract protecting MBTA
employees affected by Federal Projects of Assistance are
unconstitutional under both the United States;

2) Sections 140 and 146 of Section 25 of the Acts of 2009 impair
contractual rights in violation of the United States Constitution and
the Massachusetts Declaration of Rights; and

3) Sections 140 and 146 of Section 25 of the Acts of 2009 require a
taking of rights and property without due process of law in
violation of the United States Constitution and the Massachusetts
Declaration of Rights.

C) ENJOIN all Defendants from implementing or acting upon the authority of

Sections 140 and 146.of Section 25 of the: Acts-of 2009.

D) AWARD such other judgments and relief, including but not limited to
damages, reimbursement for the cost of this litigation and equitable relief,
as the court may adjudge necessary and proper in order to assure that the
rights and property of Plaintiffs and those they represent are protected

from unconstitutional diminution by the Defendants.
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Respectfully submitted,

Plaintiffs LOCAL 589, AMALGAMATED
TRANSIT UNION, STEPHAN G.
MACDOUGALL, JOHN F. DWYER, PATRICIA
CARGILL, SYLVIA NOGUEIRA, and all others
similarly situated,

By their Counsel,

\

D?)ﬁglas 2ylor '
Gromfi r and Tyler
1727 King Street, Suite 210

Alexandria, VA 22314

(703) 683-7782
dtaylor@lbgt.com

BBO No.562777

R e e 2

LA

Paul T. Hynes

Angoff, Goldman, M g, Wanger
& Hynes

45 Bromfield Street

Boston, MA 02108

(617) 723-5500
angoff3(@attglobal.net

BBONo. $YS9{ 1

Plaintiffs LODGE 264, DISTRICT 15,
INTERNATIONAL ASSOCIATION OF
MACHINISTS AND AEROSPACE WORKERS,
WILLIAM IRVIN AND ROBERT T.
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BRODERICK and all others similarly situated,

By their Counsel,

Witk F. Mrat 2o oni—
William F. Grant
45 Qak Avenue

PO Box 317
Cataumet, MA 02534.

(508) 392-9238
williamferant@comecast.net

B.B.O.No. 2067Y¢o

LOCAL 104, INTERNATIONAL
BROTHERHOOD OF ELECTRICAL WORKERS,
HUGH BOYD, and all Others Similarly Situated,

By their Counsel,

Wt 1. Bl B4 prr-
Wendy L. Bittner

15 Court Square, Suite 300

Boston, Massachusetts, 02108

(617} 624-0200

wendybittner@verizon.net

B.B.O. No. 044100

LOCALS 453 AND 600, OFFICE AND
PROFESSIONAL EMPLOYEES
INTERNATIONAL UNION, PATRICK RONAN,
JOHN HORAN, and all Others Similarly Situated,
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By their Counsel,

MNoeas Tonoo 3 v Prr
Howard Lenow

Lenow and McCarthy

13 Pelham Island Road

Wayland, Massachusetts, 01778

(508) 358-8181
lenow(@masslaborlaw.com

BBO.No. ~98¢C¢C0o

THE ALLIANCE OF UNIONS, THE BUILDING
AND CONSTRUCTION TRADES COUNCIL OF
THE BOSTON METROPOLITAN DISTRICT,
PATRICK CAHILL, and all Others Similarly
Situated,

By Their Counsel,

Chiie T alione. 2o f—
Indird Talwani
Nicole Horberg Decter
SEGAL, ROITMAN, LLP
111 Devonshire Street, 5™ Floor
Boston, Massashusetts, 02109

(617) 742-0208
italwani(@segalroitman.com

ndecter@segalroitman.com
B.B.ONo. (Talwani) ¢v$ $77

B.B.O.No. (Decter) &S& 268
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MBTA POLICE ASSOCIATION AND MBTA
SERGEANTS ASSOCIATION, ROBERT
MARINO, PAUL BYRNE, MICHAEL
FLANAGAN, and all Others Similarly Situated,

By Their Counsel,

—

G . @ﬁ By Pr—
Stephen C. Pfaff ree

Louison, Costello, Condon & Pfaff

67 Batterymarch Street

Boston Massachusetts, 02110

(617)439-0305
spfaff@lccplaw.com

BBO.No. S$€3657

MBTA EXECUTIVE UNION (LOCAL 9501,
UNITED STEELWORKERS), JAMES J.
CONDON, JR., and.all. Others Similarly Situated,

By their Counsel,

@w f ek 84 Pm

Randall E. Nash
111 Devonshire Street, 5* Floor .
Boston, Massachusetts, 02109

(617) 742-5511
nash875@verizon, net

B.B.O.No. S#L4L3
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ACEETMENT DUNSUAID PO SulTreN 13(c) o8 T

P L TY T . P
AASS CTRAInEURI RO AGT CF 136y, HA

This ayreemoent is wazde and enteored into by and betwodh

,ll\

B, Maszachuscbts Guy Trasssovcaiioen Auvtherity (¢ Authority"), puvty

of the first part, and thc lodbor organizations cignatory azrec

Tl

{"Unjons"), party cf the sscond part.

WIDREAS, the duthority has filed applicatinns wnilex

ﬁ
o
.
[ 1‘
1
D
5
"
<
5

‘acilities Impwovements;

L2y}

o capital grani to IZinance (1) Plant and

ansnortation Act of 1964, as emended ("Act"). for

{2) hcouisition and Installation ¢f Piant machinery and Sguipwont,

{3)  hegeizition of Hea-Revenue Iquiprent and Rolling SEock; (%)

Dower and Signal Sysztem Improvemznts; (3) Acquisition and Installa-

2

tion of Bus Radics, entitled "Plant Improvemants - Phuse 111", as

more fully deseribed in the project application datad Dacenber 21,

19%3; (6} Bus Storage and Mointenance Facilities et Chax sleskown,

Meeds ~ Powenr Genaration ImproveNents, as more fully describad in

project application dated October 23, 1974 - ("Project"); and

diticn of any assistanea thereunder, that fair and eguitadle avr-

rangements b made, as-determined by the Secretary of Labor, "to

-1
TR - . ! . R ",
protect the interaste of euplovees affected by such assistance’
iEneas, whe Unios sigpatory nercto repiesent carcaxn
conilorans PR T R R oy R R e
TMLIGYQUR O Sl Audt i WooaAniL cerialn
Sl ers in okt pven presenily mevved b
CMETENT, che feen and purpaca wlotnle ngreasont 1S o
b > -, pEE PN
[EHOORR TS and couitable errsngsmontys puarseant Lo Section 12{c)

August 7, 1974; and Twsdiole

o

NG



the Act to protect the intercsts of employees affccted by such

assistance to the Project; and

jo5)

WUEREAS, tuc following arranguments nave bean agieed
upon by the parties hereto as§ fair and cguitable;

NOW, TUEREYCORE, IT IS AGREE that in the eveat the
Project is apvroved for assistance upder the Act the followiag
terms ana.conditions snall apily: .

i. The phrase "as a result of the Projnct” shall,
waen used in this Agreerent, include events occurring in anticipatioa

. .

of, Quring, and subsequant to the Project; provided, however, that
fluctuations and changes in volume or character of enployment
brought about solely by other causes are not within the purview of
this Agreement. The temm “project", as used in this Agreement
shall not be limited to the particular fecility assisted by federzal
funds, but shall include any changes, whether organizational, opera-
tional, technological or otherwise, which are traceable o the
assistance provided, whether they are the subject of tie grant
contract, reasonably ralated thereto, or facilitated thsrecy:

2. The Project shall he carried out in such & maniar
and upon suéh terns and conditions as will not in any way adversery

affect employees covered by this agreement.

3. (a) All rights, privileges (including pension rignts
and benefits) of emplovees of tne Authority in classifications
represented by the Labor Organizations signatory nereto (including
employees already retired) under the existing collectivea bargaining
agreéments or othe:wisé shall be preserved gﬁd continued unless
chaﬁged, a;tered or amended as provided in said colleckive barqgalin-
ing agreemsnis.

3. (b) The Authority shall similarly protoct such rianiu,
privileges ané penefite of cthcr cmplovees covnred oy Thils agracnnt
who are in the service area of the Aulhcrity against any worsanin

of such rights, privileyes and benefits as a result of the Project.



4. The colinsctive bargaining rights of mmployees of tha

Authority represented by Labor Organizations signatory hereto in-

cluding the vight to arbitrate lapor disputes and to maintain unia:
security and check-off arrangements, to the extent such are pro-

vided for by applicable laws and/or existing ccllective bargairing
asreemencs, or othc;wise shall be praserved and continuved. - IE,
at any time, applicable state law or the collective barqaiﬁing
aqreement permit or grant to the employees of the Authority the
right to utilize any cconomic measures, nothing in this agreement

3, 3, » 3 kY ‘.
shall he deemed to foreclose the exercise of such rignt.

5. (2) In the event the Authority comtemplates any

change in the organization or operation of its system as a resulc

rh

of the Project which may result in the dismissal, displacement

or re-arrangement of the emplcyees represented by the laeber owgan-
ications signatory to this Agreement, the Authcrity shali de so

only in accerdaunce with the provisiorns of subparagraph (b) hereof.

¢ empleoyees and classificatiocns

hYange, and the number and classification of any jobs with the

0

Authority which are available and may be filled by such affected
emplcyeesh .

At the request of either the Authority or the représen-
tatives of the affected employées, negotiations for the purpose o&
reaching agreement with respect to applicaﬁion of the terms and

coaditions of this agreemant shall commence immediately. These

de determining thz sclection of Zorces from

\—
[
3
O
'
c
I

azqgotiations shal

ameng tie emplovecs of other carrier emgloyers who may be affectod

rn

~

cr

as a rezul the Project, to establish which such cmployces shail



be offered employment with the Authosity £or which whoy are gualifiag

or can be trained; , i ocontravention of enliinative
bargaining agrcemants relating thercto. If no eqgrecement iy reachaq
within thirty (30) dzys from tha comaoncenant of nogotiations, any
party to the dispebe may submit it in accerdonce with the progedtres
contained in paragraph 13(3; hercof.
6. {a) Whenever an employee retainad in service,

recalled‘tu service, or employed pursvant to paragraphs 5, 7{e].

or 14 hereof is placed in a worse position with respect to compon-
sation as a result cf the Project, he shall he paid & mon thly )
dlspla cment allowance" Lo be determined in accordance with this
paragraph. Said displacement allowance shell be paid each dignlacad
employee during the protective period following the date on which
lie ;s first “displaced" ard chall centinue during the protective
pariod so long as the employce is unable, in the ercreise of his
seniority rights, to obtain a position producing compensaticn eyl
to or excecding the compen neation he received in the position fren
which ha was displaced, adjusted ta zeflect ﬁubs;iuant general wama
adjustments, including cost ci liviang adjustnests.

. (b) The dissiacement allowzncs zhnll ke a monu

alleowance determined by computing the total cum;ensaticn recelived
by the employes, including vacation allowances, mod thl/ campensatlon
guarantées and any other pay allcowances oI guarantees, and his
total time paid for during the last twelve (12) moniths in which heo
performed compensated service more than fifty per centum of cach
such months, based upon his fpormal werk schedule, immediately
ceding the date of nis diswlacement as a reéult of tihe Proicct, an
by dividing separately the total compznzatica and ihe Lotzal

paid for by twelve (121, tharasby producing tho aviiag: ronthly




shall be adjusted o refleci subscquent general wage adjnstments,
including cost of liviag adjustments. IE the displaced emplovee's
compensation in his currant positioen is less in any menth during
Lkis protective peried than the aforesaid average compensaticn (ad-
justed to reflect subsajuent general Qnge adjustments, including
cest of living adjustments{, he shall be paid the difference, less
compansation for any time lost on account of yoluntary absences
to the extent that he is not availaﬁle for service equivalent to
his average monthly time, but he shall ba compensated in additicp
thereto 4t the rate of the current position for any time worked in
excess cf the average monthly timc pa2id for. If the displaced emploves
fails to excrcise his seniority rights to secure another position
available to him which does not reguive a change in his place of
residence to which he is entitled under the then-existing coliactive
sargaining agireement, and which carries a wage rate and compensaticn
cgqual to or exceeding those of the position which he elects to retain,
ha shall thercafter be treated, for the purposes of this paragranh,
as occupying the position ne elects to daeclina.

(c) The displacement allovance shall cease priox

the oxpiration of the protective perisd in ithe event of the displaced

emplovees's resignation, death, retirement, or dismissal for causge.
7. (a) Whenever any employee is laid off or otherwice
deprived of employment as a result of the Project, in accordance

with any collective bargaining agreement applicable to his employ-

ment, he shall be considered a "dismissed employee" and shall be

raid a monthly dismissal allowance to be determined in accordance
with this paragraph. Said dismissal allowance shall first be paid
each dicmissed employee cn the thirtieth (30th) day following

the day on which he is "dismissed" and shall continue during the

(SR

nrotective poriod, as follows:

’



Emplovee's length of service

prior to adverse =ffect Period of Protccticn
1 day tc 6 vears equivaieat poriod
6 years or imcre 6 years

The wwonthly dismissal allowance shall bec equiv:lent te
onc-twzlfeh (1/12th) of the total compensation reccived by hia in
the last twelve (12) menths of his employment in which he paziorned
compensation service more than 50 per centum of each such moa ki
based on his rormal work schedule to the date on whiéh he was
first deprived of employment as a result of the Project. Such *
allcwance‘éhall be adjusted to reflect subseguent general wage
adjustments, including -cost of living adjustments.

(b) An employee shall be regarded as deprived of
cmployment and entitled to a dismissal allowance when the positieon
ic holds iz abolished as a result of the Project or whaen the posiicw

he holds is not abolished but he loses that positior as a result of

the cxercise cf

n

eniority rights by an employes whoce
abolished as a result of the Project or as a result of the chextis
of seniority rights by other employses brought about as a result

of the Project; and he is unable to obtain another positior, 2itiun

by the exercise of his seniority rights, or through the Futiiord
in accordance with subparagraph {(e). In the absence cf proper
notice followed by such an agrecement or award pursuant to paragraph
5 herecf, no employee who has been deprived of employment as a
result of the Project shall be required to exercise his seniority
rights to secure ancther position in order to qualify for a @ismis
allowance hereunder.

(¢) Each employvee receiving a dismissal allowarnce

~
o

shall kee: itne Ruthority informed as to his current address andh
s

current nama and addrass of anv other person by whom hc may He

regularly ocaployed, or if he is self-employed.

B



(d) “The dismissal alleowance shall
roqularly assigned inzumbent of the posit tion akelished, If ihe
position of an emplcvee is zbeliched when he is absent from service,
lle will be entitled to the dismicsal allowanse when he is available
for service. The emplovee limuor rerily £illirg sald position af the
time it was abolished will be given a dismissal allowance ol the
Lasis of that position, ;ntil the regqular employes is availabie for
secrvice, and thereafter shall revert to his previous status and will
be given the protections of the agreement in said position, if ary
are due him, X

(e) An empleyes raceiving a dismissal allowance shall

to call o return to sexvice by his former employer after

o
Q
Py
5

.
0
0
o
r

being notified in accordance with the terms of the then exigting
collective bargaining agreement. Prior to such call to return O
work by his emplever, he may be required by the Authority to accept

reaschahly cemparable suployment which carries .a wage.rate and

commenzation equal to or exceeding that of his former position

adjustad to reflect

subseguant waga increases ard cost of living

or For which he can bescome gualified alfter a vensonable training
or retraining period, provided it does not require a change in
sesidence or infringe upon the employment rights of other emplovees
under then existing collective bargaining agréements.

(£) Wnen an emplovee who is receiving a dismissal
allowance agein commnences employment in ac cordance with subo=ragrauh
7(e) above, said allow;nce shall cease whlle he 1is so reenoloycd,
and the pzriod of time durivg which he is so reemployed shall be

deducted frow the total period £or which he is entitled to receiva

ng the time of such recaploynent, he

burs

o
o
'
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=
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ehall ba enticled to the protections of this Agresment to the



(g} The diswmissal allowance of any.employec who 16
otherwisce employed shall b? raduced +to the extent that his cowhined
monthly warninge from suan other ezplovment ov sell-cmployment,
any benefits rasoivad fvom any unzmployment insurance law> and nis
dismissal allowance excesd the amount upon which his éismissal
allewance is based. Such employ22, or his urion representative,
an@ the Authority shall agree upon a prccedure by which

ne Authority shall be kept currently informed of the carnings of

and the benefits received.

ineluling self-evpleyw

(h) The dismissal allowance shall cease prior to the
expiration of the protective period 1in the evont of the failuse of
the employec withoub good cause to reiurn to service in accordans:
with che working agreecment or to accept empleymant as provided
under subparagraph {e) zbove, or in the event of his resignatica,
death, vetirement, or dismissal Oor cause.

§. In determining length of sarvice of a dismissed

given full senior ivy credits in accordance with the rszcords ahd
labor agreements applicable €2 nim in nis former employment aund o
shall be given continuing seniority credits for each'monta in whics
he receives a dismissal allowance as if he wvere continuing to per-—
form services for kis formar emplover, provided, however, that this
paragraph shall not be deemed to enlarge upcn the employae's
protective period as dgfineh‘in paragraph 18, nor to gnlarge upon
the banefit levels otherwise provided by this agfeement

9. No employae,receiving a dismissal allowance shall

be deprived during the pirotective period of any benafits stiac

to his pravicas emplaywment suck ay group lLife insurance,
. 1 - 1 2 v

ization, medical zare end free transcortation, as well as any ovitz



bertfits o which ha may be entitled under the

so leong a

of the bargaining unit, in active service or laid off,

may be.

16.

is retained in the scrvice of his employer, or who is later
to service after being entitled to receive

and who is reguired to change the point of his

(a) hrv employee covered kb

a

came conditions and

e,

s the bonefits continue to be accorded to other amuployce=s

the

-

a8 casge

£his Agroement who
r
dismizcal allowance,

employmant in order

to retain or secure active employment with his employer, or the

Authority in accordance with this

move his place of residence, shall be reimbursed for zll e
of moving his nousechold and other personal effects,

expenses for himself and his immediate fzmily, including

e:penses

actual wage loss during the time necessary for such tran

for @ reasonable time thereafter, not to exceed five
days. The exact extent of the responsikili
this paragraph, and the ways and means Of

o

upon in advance betwes
representative.

undar the provisions of

sented to the Authority

which the expenses were

(b). If any

years after changing hi

paragraph
to his origina

>

ame extent provided in

of moving his houschold

2

incurred.

2

(c) Excep:t as otherwi
changas in places of residence,

5
s

ty

No claim for reimbursemzrlt sha
this paragraph unless suth clainp

within ninety (90) days after
such employea is laid off within three {

{a) hereof and elects to move his place of residence
1 point of employment, the Authority shall,
subparagraot (a) herecf, assume the

and other personal cffect

]
5
o

Agreement, and who is required to

xipenses
for the traveling

living

i

for himsclf and his immediate family, and for his o2wn

sfer and
(5) working

of the suthorit

s- point of employment in accordance with

to the

n

in subparagraph (),
sae initial changas
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as resuls of the Project, which zre not the resule of the 'rojact
but grow ont of the normal exorcise of seniority rigihts, shall nov
be conzidared to be within the purview of this pavagraph.

11. (a) The following ;onditions shall apply to the
@xient they are applicable in each instance to any employuee who i
retained in the service of his employer (or who is later restorad
to service after being entitled to rgceive a dismissal aliowance)
who is reguired to change the point of his employment as a result
of the Project, and is thereby required to move his place of .
residence:’

If the employee owns his own home in the locality firem
which he is required to mcve, he shéll, at his option, be reim-
bursad by the huthority for any loss suffered in the sale of his
home for less than its fair market value, plus conventional fees
and closing costs, such loss to be paid within thirty (30) days cf
seétlément or closing on the sale of the home. In each case, ThH?
fair market value of the home in question shall be determined, &s

of a date sufficiently prior to the date of the Droject €5 &5 £ L.

unaffected thereby. Ths Authority
afforded an opportunity to purchasc the home at guch fals narach
value before it is sold by the emplovee to any cther-person and o
reimburse the seller for his conventional fees and closing costs.

. If the employee is under a contract to purcaase his
home, the Authority shall proteét him against loss under such coa-
tract, and, in addition, shall relieve him from any further obli-
gation thereunder.

If the employee holds an unexpired lease of a dwelling
occupicd by him as his home, the Ruthority shall protact him Zxem

all loss anG cost in securing the cancellation of said lcease.

(o) to clazim for loss shall be gpaid under =22 BEIT

_10_



Asthority within ninety (90) davs after the date the employec is

reguirad to move.
(¢! Should a controversy arise in respect to the value
cf the heme, the loss sustaired in its sale, the less under a con=

4 1

t for purzchasza,

=

troc 0ss and cost in securing temaination of a leasz,
or any cther question in conncction with these matters, it §hall D2
decidzd tnrcugh a joint conference Letween thz emplovee, or his
unicon representative, and the Authority. In the cevent they are
unabla to agree, the dispute or controversy may be referred by the
Autbhority or the union to a:board of competent real estate appfaisers
seiceted in the following manner: one (1) to be selected by the
renresentatives of the employee and one (1) by the Euthority and
these zwo, 1if unable to agree within thirty (30) days upon the
valuztion, shall endeaver by agreement within ter (10) days there-

after to select a third appraiser or to agree to a methed by which

praiser shall be selected, and failing such agreement,

v
prs
&
1=
]
0.
W
e

either party may request :the real estate commission of Massachusectis
to deszignate within ten (10) days-a third appraiser., whose desig-

nation will be binding upon the parties. 2 decision of a rmajority

final and conclusive. The salary and expenses of thg neutral ap-
praiser, including expenses of the appraisal hoard, shall be borne
equally by the parties to the p:océed}ngs. All other expenses shall
bo pzid by the party incurring them, including the compensation of
the appraisef setected by such party.

(d) The pﬂrase "change in resi@ence"; when used in this
agreement shall have the following meanings: ‘

1. When ths cmﬁloyees of the Authority repressnted by
the Lahor Crganizations sigratory to this agreement are so affactud--

feor to & wor': leocation witich ls locatdw

cnid chrase shall mean 2 trae

-11-



outside a radiua of 20 milgs <¢f the cimplozen's formor wark Lacacion

and faricher from his rasidanse

ocialicen.

2. When the acmgloyees of privale mass tyranspoutabkion
carriers represcunted by the ranor Orgenizalions signabtory U0 Lhis
Agrecenent are 50 affectod--s2aid phvags shall wean trancfer tooa We
location which is located mﬁre tnan 32 normal nighwayy roahe miles I
hisresicence and also farther frow nis residence thwan was uis foinev
location.

i2. If any empleyer of the employces covarsd by this
Agreement or thz Auth ity shiall have rearrangcd ©r a(justcﬁ its )

forces in anticipation of the Preject, with the efiect of dep

a

an empleoyee of be nefits to uhich he Should be entitled unider th

agreement, the provisions of this agroanent shall apply to suci
employee as of the date when he was o affected.
13. (a) 1In the event tnoere arises any dispute Or

ain

e}

controversy (except as define

i

to the protection afforded by this Agreement, oOr with respecc
interpratation, applicatiuvn ox enforcenent of the
Agresment, which cannot L2 settled by the parties

te or controversy Eilrst ari

')

thirty (320) days after tie dis
may be submitted at the written request of any such party
and bindinyg arbitration or adjustment in accordance with the

following arrangaments:

saragraph 11 noreof) with rzs

Erup] AR TS

PRy -.A.‘,

i

(1) Any such lebor dispute-involving solely employess

of the Authority covered by this Agreement saall be rofe

-

rration procequres

set foxtn in any then-applicanle coliective hargaining agraz

ment between the Aut ho:JLy arnd the Union ropresenting

employees. The term “iahor dispute", as used im ks
-~

4

concerning wages, salarics, 6OUTS, working caadisionn,

. beaefits, including. nealin and welfarpe, sick loave, Lusud

1yn

SLUG

siall be broadly consosund tnd mnall ipclude any Corirayed



ox p;nsio; or retiremenl provisions. the maiing cr main
.
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ng agrecments, the torms to be incluésd
in such agrasmeuts, the interpretation or applicaticrn of such
J 12 e

ayreoments, the adjustwent of grievances, and any clain,

B

Giffarance, or controversy arising out of, cr hy wirtue of,

-

the within erranguments for the protection

o

-

Z empleyees.

(2}  Any cucn labor dispute inwolving solealy cm .' UYRES
covared by this agrecment who arc subject to the Railway Labor
Act, as amended, shall be raferred for adiustment in accordsnce
with the terms of said ‘Act, provided that if the Autherity shall
aot hawve the power to invcke such precedures, it may refer such
dispute to arbitration pursmant to the Rules of the 2m erican
Arbitration Association. .

(3) Any other labor disputc involving muitiple parties
or otherwise cutside the scope -0of the foregecing subvaragraphs
(1) or (2) shall he submittcd, at the written request of any of

the parties to this Agreement, to a single arhitrator mutuailly

utual agreement wi

an arbitrator, the
of Lakbor to appoint an arbitrator. The arbitrator shall ccnvan?
the hearing within fifteen (15) days after his gélection or
appointment and shall render his decision within forty~five {43)
days after the nearing of tha dispute..cr centraversy has been

- concluded and the re;ord clesed. ;

(b) Authority of the arbitretor or Board of
Arbitrators shall be limited to the determingticn of the dispute
or controvaersy arising cut of the intarpretation, application ¢r €22~

tion of tho provisions of this Agreement. The Arbitrater or Eoard

o]

sa usitell nob hMave cuy authorlity wihi

or modifv any of bhe nrovisions of eny cxisting collactiva beryainis

-1.3-



agreement.
(¢) The salaries and expenscs of Lthe neatra: powler,

any any other jointly incuvred expenzes, shall be YLorne causlly by

r

the parties to the proceeding and all other expenses shall be szid

a3

by the party incurring them.

(¢) In the event of any dispute &5 to wiheuer of notb

ment, placed in’'a worse position with respect to his employment, CI

requirad to change his place of residance aé a result of the Pro
it shall be such employee‘s.obligation to screcify, if po:sib1¢,'tht
adverse. effect which he has suffered. It shall then bz the Autaoz-
ity's burden to esteblish affirmativcly that any suchk doprivaitinng,
worsening of emplovment, oxr change of residence as claimed hy the
employeec, was not 2 result of the Project by psoving that faxltovs
other than the Project affected the employze. The claiming enzlores

evail if it is established that the Project had an eliZct

on

hell p

r

upon his employment even if other factors may also have affectcd
‘the emplovee.

14, During his protective period a dismicsad emn. ived

shzll, if he so reguests, be granted priority ol employment o -
reemployment to f£ill any vacant position within the jyrisdic*ién
and control of the Authority, reasonably comparable to that wiich
he held when dismissed, for which he is, or Ey training or re-

training can beccme, qualifiesd; not, however, in contravention of

collective bargaining agreements relating thereto. Tn the evant

such empleoyee requests such training or re-training to fill such

vacant position, the Authority shall vrovide for such training or

retraining at no cost to the employee. The employee shatl ha piid

the salary or houriy rate provided for in the applicable coillworivi

3

bargaining agreement for such pesition, plus aay

allowance tc which he may be otherwicse catitlad.



ereloyae who has made such a reguest failg -Without good cauge within
ten (10} "Qays to accept an offer of a pesition cowmparable to that

which bie held uken dismissed for which ha is qualified, or fox which

at tha expiration of suszh ten (10) day period,.forfeit axl rxéhts
and benefits ender this Agrecement,

15, A dismissed ecmplovee entitled to protection under
this agreement may, at his option, rcsign and (in lieu of all othex

benefits and protect:ions provided in this Agreement cr any other

agzeement) -accent a lump sum payment computed in accordszace with
Sootion 9 of the Washington Job Protection Rgrsement of iay, 1936.
16. The huthority will be financially responsible for
the appiication cf these conditions and will make the necassary
arrangencnts so that any employee affectad as a result of tie projacc
may file a claim through his union reprzsentative with the Authority
within sixty (60) days of the date he-is termima“ed or laid off as
a 12sult of the Prcject, or within eightesn (18) months cf the date
Lis position with respect to, his employment is atherwice worsened

az 2 result of the Projeck, as provided by paragraph 6; provided,

-

n

i tha latter case, i the events giving risc to the claim have
cczurred over an extended period, the 18-menth limita;ian shall be
measurecd from the last such event. Unless such claims are filed
with the Authority within said time limitations, the Ruthority
thercafter will be relieved of all Iiabilities and obligations
elated to said claims. The Authority will henor the claim by
making appropr payménts oi will give ndtice to the claimant and
his LC)rCScnt tive of the basis for denying or modifying such claism;
vwing reasons therefor. In‘the event the Xuthority fails to honor

cvch claim, th2 union may invoke the following proceduras for fyrtchay

joint investigatien of the claim by giving notice in writing of its



desire te pursue such precadures,  Within toen (10) dCaya frowm <he
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3. . - v g e o peimqant
shall cuchange sueh farcbunl

as may be requested of them relevaut to the dispesition of

shall honor all reasorable requesis for informaticsn; and

3hall jointly take suah steps as mey be nccessary or desirabls to
obtzin from any third party such additional factual material os mav

be relevant. In the event the c¢laim i3 so rejected by the Auihoriny

e claim may ba processed to arbitration as hereinabove provid.:

paragrazgh 13. Pricer to the arbitration hearing, the partics
exchange a list of intended witnesses. In conjunction with such
progc2edings, the impartial arbitrater shall have the gower ko sub-
poene witnasses upon the reguest of any party and to compal the
productiion OJ.dccumcnts and other infiormation which is relavinit wo
the disposition of the clainm.

17. Hothing in this Agreement shall bs censtiual s
depriving anf empleyee of any rights or benefits which suol copliaces

may bhave under zny e

ditions or arrangements by collective bargaining agrod
) Y G J

including Public Law 93-226, acted January 2, 197:4;

there shall be no duslication of banefits to an

provided further, that any benefit unders thisz

construed to include the concditiens, responsibiliti
accompanying sucl benefit,

16. Whenever used herein, the term "protentivz »oriond’
reans that period of time during which a displaced or dizmizzad
employee is to be providcd.prqtection hereunder and csxtende fuam
the date on which an émployee is displaced og dismizaed, 2 @
exviration of six (&) vears therefrom; previded, howzver, Lion thz
protective period for any particular employse during which ho iz

entitlod to rzcoive the benefits of these provisions wiall »or

continue for 2 longer pericd, follewing tha date he won Si¢; 0o

-)6-



or dismissed, then the employec's leagth of service, as shown by
the records and labor agrecmant applicable to nis employment prioy
to the date 55 his displacement or his dismissal. For purposes oI
determining “he protective paricd of a pgr*~cuiar employes, the
employce s length cf service 37211 be measured in accordance wiith
section 7(b) of the Washington Job Protection Agre sement ¢f May, 1933,
19. No provisicas, terms or obligations herein contained
shall be affccted, modified, altered or changed in any respect
whatsoever by reascon of any agreement made by the Authority with
employers of employees covered by this Agreament.
20. 1In the event any provision of this Agreement is
held to he invalid or otherwise uneﬁforceable'under applicable law,
the remaininé provisicns cf this Agreement shall not be affacted,
and the parties shall attemgt to arrive ai’ a mutually satisfactoxy
agreement on an adeguate replacement vwnder section 13(c) of the hct.
Failing tc agree, any party way iavoke arbitration under the pro-
visions of paragraph 13 of this Agreement, to determine a substiltute
provision whichh shall be incor roorated-in this kgreeneat, and an

ather apsropriate action, rzmedy, Of relief.

21. Any other lazor organizatien which is the cert

m

or reczognized collective bargaining represent ative of Mass Transporytiz
=t st g S 2

tion emplcyees in the servica area of the Prcject, and who are ef-
fected by the Project within the meaning of 49 U.S.C.A. 160%(c}),

may give written notice of its intention to become a party to this
hgrecment to the original signatories and %o the'Secreta:y of Labor,
within sixty (67) days of thé date of the original execution of
this Agreawent.

If the original signatories to this Agreement do not

agree that such labor o-cenizotion should become a party, ther the

[t

dignuie o3 Lo whather such labor organization shall Lacowe a2 sig-
- J

natory shall bz Jelterminad Dy the Secretarcy of Labor.

-17-
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22. (a) It is the inteont of this Agrecomeont to provide

prntectious which meet the requirements of Section 13(e) o«

the fet, aud are not less than thoe benefits ostablizhed pursuant o
3

1270, &z amendeé. In 50 GLing,

ion [rom arrangements eaziligy dovel...

wudayr Szoliion 5(2) (f) and section 405({b) have becn necessary &2 mahu
such lLencliits applicable to this Project. In making such changes,
it is not the intent of this Agreement to diminish such berefits.

the terms of this Agreement -arz to be resolved in favor of this ifiten

srovide errloyee protection and beaefits no less than those establizi:

-

pursuaniz t2 Section 5(2) (f) of the Interstate Commerce

(b) In the event the Authecrity should propsse a change

a5 a recult of the Project which would constitute a “"coordinatica

existing transportation system as provided by Secticn 12(c) (%) of

i
=
£
"—
1—

the Urban Mass Transportation kct, as arnended, the Authority

proceed with such coordination or acquisition onlv in accesd

the provisions of Sections 4 &rnd 5 of tihe Yashington Agresz-est.
23. In the even!t the Project is approved for aszistzns:

under the Act, the foregoing terms and conditions shall be made paz
of the contract of assistance between the Yederal government and
the épplicant for Federal funds; provided, however, that this ayresz-
ment shall nok merge into the contract of assistance but shall bz

birnding and enforceable by and upon the parties hersto,

in aceordance with its termsz, nor shall any collective bargaining

wyreement merge into thils Agreement. but each shall be independently

Linding ard anforceable by and upon the parties theveto, in accovdence:

narties heretd have exocuted

Civdy perre i by their veespective duly authorized representatives

this /& P day op Addcamdiesl | 1974,
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DROTHERIO0L OF PARTAE B ANCE OF
WAY CRPLAOYLES
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U.B. Department o Lab Employment Standards Administration
p nt of Labor Office of Labor-Management Standards

Washington, D.C. 20210

June 26, 2009

Richard H. Doyle, Regional Administrator
Federal Transit Administration, Region I
Kendall Square

55 Broadway, Suite 920

Cambridge, Massachusetts

Re: FTA Application(s)

Massachusetts Bay Transportation

Authority
Eng/Design Transitway Lines-CPF 43
Interlocking, Purchase Transitway
Lines-CPF 43 Interlocking, Force Acct
CPF 43 Interlocking, Force Acct Tunnel
Signage Program, Material Purchase
Tunnel Signage, Eng/Design-Dudley
Sq. Station Imp, Construct BRT Station,
Force Acct Construction, Eng/Design-
CR Bridges, Construct-Commuter Rail
Bridges, Materials-CR Bridges,
Eng/Design-Dbl Trk Hvrl, Construct
Line Equipment-Dbl Trk Hvrl, Purchase-
Line Equip-Dbl Trk Hvrl, Eng/Design-
Haverhill Signal, Construct-Haverhill
Signals, Purchase-Haverhill Signals,
Eng/Design-Commuter Rail Stations,
Construct-Commuter Rail Stations,
Material Purchase-Commuter Rail
Stations, Eng/Design-Commuter Rail
Facilities, Construct-Commuter Rail
Facilities, Material Purchase-Commuter
Rail Facilities

ARRA Grant

MA-56-0001

Dear Mr. Doyle:

This is in reply to the request from your office that we review the above-
captioned application for a grant under Title 49 of the U.S. Code, Chapter 33.



In connection with a previous grant application, the Massachusetts Bay
Transportation Authority (MBTA) and the Amalgamated Transit Union (ATU),
the United Transportation Union (UTU), the Transportation-Communications
International Union (TCU), the Transport Workers Union (TWU), the
International Association of Machinists and Aerospace Workers (IAM), the
Office and Professional Employees International Union (OPEIU) and various
affiliates of the Railway Labor Executives' Association (RLEA)! executed an
agreement dated December 10, 1974, which is supplemented by paragraphs (8)
and (9) of the February 23, 1993 Settlement agreement between the MBTA and
various Rail Labor organizations, and by supplementary language in
enumerated paragraph 3 below and by Attachment A to the Department’s May
29, 1997 certification of various MBTA projects (copy enclosed). The December
10, 1974 agreement provides to the employees represented by the unions
protections satisfying the requirements of 49 U.S.C., Section 5333(b).

In addition, the MBTA has stated that under state law it has the ability to and

will comply with the December 10, 1974 Agreement; by letter dated January 3,
1997, MBTA again confirmed that it has the statutory authority to comply with
the 1974 13(c) Agreement.

The Department of Labor hereby applies the terms and conditions of the
December 10, 1974 agreement, as supplemented by paragraphs (8) and (9) of
the February 23, 1993 Settlement agreement between MBTA and various Rail
Labor organizations, and as further supplemented by the language in
enumerated paragraph 3 below and the enclosed Attachment A to the instant
project.

In addition, the Department of Labor’s certifications each contain a final
enumerated paragraph which ensures that transportation related employees in
the service area of the project are afforded substantially the same levels of
protection as those afforded employees represented by the unions which are a
party to, or otherwise referenced in the protective arrangements.

1 Although the RLEA has disbanded, employees represented by the various unions
formerly affiliated with the RLEA will be referred an application and continue to be covered by
the agreement of December 10, 1974, executed between the RLEA, on behalf of these unions,
and the MBTA. These unions include the American Train Dispatchers Department\BLE,
Brotherhood of Maintenance of Way Employees, Brotherhood of Railway Signalmen,
International Brotherhood of Boilermakers and Blacksmiths, National Conference of Firemen
and Oilers/SEIU, Sheet Metal Workers International Association, Transport Workers Union of
America (rail division only), International Federation of Professional and Technical Engineers,
Brotherhood of Locomotive Engineers, International Association of Machinists and Aerospace
Workers, and International Brotherhood of Electrical Workers.



In order to ensure that service area employees are afforded the requisite
protections of Section 5333(b), the Department must include some language in
its certifications which affords these employees an opportunity to pursue
claims with respect to any adverse affects occurring as a result of Federal
assistance. We have included alternative language in this certification in order
to provide requisite protections and expedite the MBTA’s receipt of Federal
assistance. This alternative language does not replace or affect previously
applied dispute resolution procedures for service area employees, nor modify,
replace or affect Departmental policy regarding those procedures.

The Department, therefore, has included language in the last enumerated
paragraph of this certification that provides for arbitration of claims of service
area employees using the process developed by the American Arbitration
Association. :

Accordingly, the Department of Labor makes the certification called for under
the statute with respect to the instant project on condition that:

1. This letter and the terms and conditions of the
agreement dated December 10, 1974, as
supplemented, shall be made applicable to the instant
project and made part of the contract of assistance, by
reference;

2. The term "project’ as used in the agreement of
December 10, 1974, shall be deemed to cover and refer
to the instant project;

3. Disputes over the interpretation, application, and
enforcement of the terms and conditions of the
protective arrangements certified by the Department of
Labor, which include this letter of certification, shall
be resolved in accordance with the provisions in the
aforementioned agreements and/or arrangements for
the resolution of such disputes.

The following language shall supplement the
arbitration clause of the December 10, 1974
Agreement and shall be included in the contract of
assistance by reference:

The MBTA and the labor organizations referenced in
this certification shall participate in any arbitration
raised under the December 10, 1974 Agreement, as
supplemented, and the arbitrator shall make any
necessary determination of substantive or procedural



arbitrability and, thereafter, shall proceed to hear and
rule on the merits of the dispute between the parties.
Furthermore, the parties shall comply with the
arbitrator’s ruling in any such arbitration unless such
award has been vacated pursuant to Massachusetts
state law;

The protective arrangements certified by the Secretary
of Labor are intended for the primary and direct
benefit of transit employees in the service area of the
project. These employees are intended third-party
beneficiaries to the employee protective arrangements
referenced in the grant contract between the U.S.
Department of Transportation and Massachusetts Bay
Transportation Authority (MBTA), and the parties to
the contract so signify by executing that contract.
Employees not represented by any labor organization,
or if so represented through their representative on
their behalf, may assert claims with respect to the
protective arrangements under this provision. This
clause creates no independent cause of action against
the United States Government;

Disputes over the interpretation, application and
enforcement of the terms and conditions of the
protective arrangements certified by the Department of
Labor, which include this letter of certification, shall
be resolved in accordance with the provisions in the
aforementioned arrangements for the resolution of
such disputes; and

Employees of mass transportation providers in the
service area of the project who are not represented by
a union designated above ‘shall be afforded
substantially the same levels of protections as are
afforded to the employees represented by the union(s)
under the above referenced protective arrangements
and this certification. Such protections include
procedural rights and remedies as well as protections
for individual employees affected by the project.

Should a dispute remain after exhausting any
available remedies under the protective arrangements
and absent mutual agreement to utilize any other final



Sincerely,

and binding resolution procedure, any party to the
dispute may submit the controversy to final and
binding arbitration. With respect to a dispute
involving a union not designated above, if a component
of its parent union is already subject to a protective
arrangement, the arbitration procedures of that
arrangement will be applicable. If no component of its
parent union is subject to the arrangements, the
Recipient or the union may request the American
Arbitration Association to furnish an arbitrator and
administer a final and binding resolution of the
dispute under its Labor Arbitration Rules. If the
employees are not represented by a union for purposes
of collective bargaining, the Recipient or employee(s)
may request the Secretary of Labor to designate a
neutral third party or appoint a staff member to serve
as arbitrator and render a final and binding
determination of the dispute.

Ann Corrier, Chief
Division of Statutory Programs

cc:  Kerry Miller/FTA
Ms. Lenora McKenna/MBTA
Jane Sutter Starke/ Thompson Coburn, LLP
Leo E. Wetzel/ATU
David L. Neigus/IAM
Elizabeth A. Roma/TCIU
Harry Lombardo/TWU
Victor Baffoni/UTU .
Gregory J. Junemann/IFPTE
Edwin D. Hill/IBEW
Michael Goodwin/OPEIU



ATTACHMENT A
May 29, 1997

The following language shall supplement the December 10, 1974 Agreement
and shall be included in the contracts of assistance, by reference:

The December 10, 1974 Section 13(c) Agreement, as
supplemented, shall be binding upon the successors and
assigns of the parties thereto and, as affirmed by the express
terms of paragraph (19) thereof, no provisions, terms, or
obligations therein contained shall be affected, modified,
altered or changed in any respect whatsoever by reason of
the arrangements made by or for the Massachusetts Bay
Transportation Authority (MBTA) to manage and operate its
transit system, or any part or portion thereof.

The MBTA will ensure that any person, enterprise, body, or
agency, whether publicly or privately owned, which shall
undertake the management and/or operation of the system
and/or provision of services, or any part or portion thereof,
under contractual arrangements of any form with the MBTA,
its successors or assigns, shall agree to be bound by the
terms of the December 10, 1974 Section 13(c) Agreement, as
supplemented, and accept responsibility with.the MBTA for.
full performance of those conditions, and as a condition
precedent to such contractual arrangements, the MBTA, its
successors or assigns, shall require such person, enterprise,
body or agency to so agree.
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PENSION AGREEMENT

This Agreement is made and entered into as of the first day of July, 2002, by and between the
Massachusetts Bay Transportation Authority (hereinafter, the "Authority") and Local Union 589,
Amalgamated Transit Union, AFL-CIO, CLC, (hereinafter, the "Union").

WHEREAS, the Union and the Authority entered into an Agreement dated July 1, 1970 which
Agreement has been amended many times over the years, and

WHEREAS, the Parties wish to restate such Agreement by eliminating obsolete provisions, by
clarifying language and making other, non-substantive “clean-up” amendments.

NOW, THEREFORE, the Parties hereto in consideration of mutual promises and covenants do
hereby agree to amend and restate the Agreement dated July 1, 1970, as amended, as follows.
Except as otherwise provided herein, the rights and benefits of any Member who terminated
employment prior to the date hereof shall be governed by the provisions in effect as of the date
his employment terminated.

ARTICLE I - Definition of Terms in this Agreement

The following words and phrases as used herein shall have the following meanings unless
a different meaning is plainly required by context:

(1) "Fund" shall mean the Massachusetts Bay Transportation Authority Retirement
Fund.

(2) "Rules" shall mean the Rules and Regulations of the Massachusetts Bay
Transportation Authority Retirement Fund; and, wherever "rules" appear herein, these refer to
the rules established by the Retirement Board for the administration of the Fund and the
transaction of its business.

(3)  "Effective date of the Fund" shall mean January 1, 1948.

'(4)  "Authority" shall mean Massachusetts Bay Transportation Authority.

(5)  "Directors" shall mean the Board of Directors of the Authority.

(6) "Fiduciary" shall mean the trustee by whom the assets of the Fund are held, as
provided in Article VIL

(7)  "Retirement Board" shall mean the managing board of the Fund as provided in
Article VL



(8)  The term "Union" shall mean Boston Carmen's Union, Local Union 589 of the
Amalgamated Transit Union, AFL-CIO. The term, "union," shall mean any union recognized by
the Authority for collective bargaining purposes.

(9)  "Employee" shall mean any person regularly employed by the Authority who
receives a regular stated compensation from the Authority, other than a pension, severance pay,
retainer or fee under contract.

(10) "Member" shall mean any person included in the membership of the Fund as
provided in Article I

(11)  "Retired Member" shall mean a former member who has been retired under this
Agreement or the Rules, or a former employee retired from service prior to the effective date of
the Fund and entitled to a benefit under Article IV, section (6).

(12) "Compensation" shall mean the full regular remuneration paid to an employee for
services rendered to the Authority, excluding overtime pay (i.e. pay which is other than the pay
for the normal and customary work in the employee's workday or workweek), and excluding the
Authority's cost for any public or private employee benefit plan including this Fund, under rules
uniformly applicable to all employees similarly situated. Compensation shall, however, include
contributions made on behalf of a Member by the Authority pursuant to a salary reduction
agreement pursuant to this Fund as described in Section 414(h)(2) of the Intemal Revenue Code,
pursuant to a cafeteria plan established under Section 125 of the Code, or pursuant to a deferred
compensation plan within the meaning of Section 457(b).

For any fiscal year commencing on or after January 1, 1996 and before January 1,
2002, a member’s compensation taken into account under the Fund for any fiscal year of the
Fund shall not exceed $150,000, as adjusted from time to time by the Secretary of the Treasury
in accordance with Section 401(a)(17)(B) of the Internal Revenue Code.

For fiscal years commencing on and after January 1, 2002, compensation taken
into account under the Fund for any fiscal year of the Fund shall not exceed $200,000, as
adjusted from time to time by the Secretary of the Treasury in accordance with Section
401(a)(17) of the Internal Revenue Code.

Any change in the dollar amounts set forth above as adjusted by the Secretary of .
the Treasury in accordance with Section 401(a)(17) of the Internal Revenue Code shall apply
only to compensation taken into account for the calendar year in which such change is effective.

(13)  "Service" shall mean all service rendered to and paid for by the Authority or its
predecessors.

(14) "Membership service" shall mean the period of service rendered by an employee
as a member for which credit is allowed as provided in Article III, section (2).

(15)  "Creditable service" shall mean mefnbership service.
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(16) "Normal retirement date" shall mean the first day of the month coincident with or
next following the sixty-fifth anniversary of an employee's date of birth.

(17)  "Retirement allowance" shall mean the annual payments for life hereunder. All
retirement allowances shall be payable in monthly installments, commencing at the end of the
month in which the retirement allowance becomes effective, and ceasing with the last monthly
payment prior to death. Notwithstanding the above, upon the death of the retired member only,
there shall be payable a fractional monthly payment based on the number of days during the
month that the member survived. Upon the direction of the Retirement Board, a lump sum
payment, which is the actuarial equivalent of the retirement allowance, may be made in lieu of
any retirement allowance amounting to less than $120 per annum.

(18) "Actuarial equivalent" shall mean a benefit of equivalent value when computed
according to the 1989 George B. Buck Mortality Table (male and female), assuming all members
are male, and all beneficiaries are female, and an interest rate of 5% per annum, compounded
annually, unless specifically provided otherwise in the Fund.

ARTICLE II - Membership

(1) = Commencing on the effective date of the Fund, employees who are or may
become members of the Union shall be included in the membership of the Fund.

(2)  Employees who are not members of the Union but who are on the regular payroll
of the Authority and members of the Fund on the date of the execution of this Agreement shall
be included in the membership of the Fund.

(3)  Ifan employee retires or ceases to be an employee for any reason whatsoever, his
membership in the Fund shall thereupon terminate, and if he thereafter again becomes a member,
he shall receive no benefits on account of service rendered prior to the date he last became a
member, except as provided in Article III, section (3), and Article IV, section (5); provided that
under rules uniformly applicable to all employees similarly situated, the Retirement Board may
continue the membership of an employee during a period of absence from service without loss of
creditable service, and shall continue membership for a period of not less than two years in the
case of an employee laid off for'lack of work, if such member does not withdraw his own
contributions, but no credit shall be allowed for any such period, and no benefit shall become
payable to or on account of any member during a period of absence, except the return of his own
contributions, with interest, as defined in Article IV, section (3)(d). Membership in the Fund
shall terminate only as provided in this section.

(4)  Anything herein to the contrary notwithstanding, an employee granted a leave of
absence by the Authority for service with a union shall be deemed to be an employee in the
service of the Authority during such leave, with compensation for the purposes of the Fund at his
full regular rate of remuneration paid to him by such union, and if he is a member of the Fund,
credit under the Fund shall be allowed, as in the case of other employees, for the period of such
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(8)  Membership service prior to November 23, 1983

A Member with part-time service prior to November 23, 1983 shall receive the
Creditable Service he could have earned had he joined the plan ninety (90) working days after
hire (or at any later date that he may have elected), only if he paid to the Retirement Fund no
sooner than one hundred and fifty (150) days but no more than one hundred and eighty (180)
days from November 23, 1983, the amount of Member contributions he would have paid for that
period of prior service had he then been a Member. '

ARTICLE IV - Benefits

(1)  Normal Retirement Allowance -

(a)

(b)

(©)

Any member in service who reaches his/her normal retirement date shall
be eligible to retire on a normal retirement allowance to become effective
on his/her normal retirement date. However, no member will be
involuntarily retired by the Retirement Board solely because of the age of
the member.

The normal retirement allowance shall consist of:

(1)

(2)

A membership service allowance equal to 2.46 percent of the
average compensation in those three (3) years in which the
employee had maximum compensation, multiplied by the number
of years of membership service, provided, however, that such
allowance shall not exceed seventy-five (75) percent of such
average compensation.

The minimum normal retirement allowance for any employee who
has completed at least ten (10) years of creditable service shall be
one hundred dollars ($100.) per month, and for any employee who
has completed at least fifteen (15) years of creditable service shall
be.one hundred and fifty dollars ($150.) per month. If, during any
of the years used in the computation of the highest three (3) years
of Compensation, the member was a part-time employee,
Compensation for that year, for the purposes of this section, shall
be actual Compensation multiplied by the ratio, not.less than 1.0,
of 173 hours times the number of months worked in the year in
question, divided by actual pay hours received during that year.
The term "pay hours" as used in this paragraph shall have the same
meaning as in Article III, paragraph (4) above.

Any employee in service who has not reached his normal retirement date,
but who has completed. at.least twenty-three. (23). years of creditable
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(d)

service may be retired by the Retirement Board on an early normal
retirement allowance on the first day of the calendar month coincident
with or next following such date.

The early normal retirement allowance shall be computed in the
same manner as a normal retirement allowance, but on the basis of his
compensation and creditable service only to the time of actual retirement.

An employee who has completed twenty (20) years but less than twenty-
three (23) years of creditable service and who has attained age 55 may be
retired and upon retirement shall receive an early reduced retirement
allowance computed in the same manner as a normal retirement allowance
but on the basis of his compensation and creditable service only to the
time of actual retirement, reduced by one-half percent for each month of
retirement before age 65.

(2)  Disability Retirement Allowance -

(a)

Any member in service who has not reached his normal retirement date
and files application for retirement, shall be retired by the Retirement
Board on a disability retirement allowance as of the first day of the
calendar month next following receipt by the Retirement Board of written
application therefor made by the member; provided that a physician or
physicians designated by the Retirement Board shall certify, and the
Retirement Roard shall find, that such member is incapacitated, mentally
or physically, to perform the work of his job classification or any other job
classification(s) in which a job is available with the Authority and has
been offered to such member by the Authority, and tHat such member
should be retired; and provided further that such member has completed
four (4) years of creditable service in case of disablement due to an
occupational accident or sickness, and has completed six (6) years of
creditable service in case of disablement due to any other cause.

The surviving spouse of a member whose death results
solely from an injury or injuries sustained in the performance of duty,
including, but not limited to, injuries resulting from assault and/or battery,
shall upon such death be entitled to the Disability Retirement Allowance
to which the member would have been entitled if at the time of such death
the member had become totally incapacitated, mentally. ar physically, for
the further performance of duty and that such incapacity was likely to be
permanent, provided that if the Member had less than four (4) years of
creditable service, the surviving spouse shall receive the minimum
allowance available under subsection (b) hereof.

No employee shall be entitled to receive a disability allowance if

~the disability results fromi:«
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